Abstract
1 This research has been funded by the Spanish Ministry of Science and Innovation (Políticas de reinserción en el ámbito penal, DER 2008-0541) and the Catalan Government (AGAUR Grupo de Investigación consolidado en Criminología aplicada a laPenología, SGR 2009 SGR -1117 . The data presented in this paper has been provided by Ramon Pares, Director of the Catalan Prison System and Virgilio Valero, Director of Rehabilitation of the Spanish Prison). We would like to thank especially the prison judge Benito Pérez, one of the six prison judges in Catalonia, for a long interview with him that improved very much our understanding of the practice of revocation of conditional early release measure. We also want to thank Mireia Balaguer, Manuel Cachón and Carme Navarro for the time they devote to answer our questions. Nicky Padfield was not only the person who came out with this project on comparative penology but also challenged us with stimulating questions that we have tried to answer. Beatriz Tébar would also like to thank the Catalan Government for the Batista i Roca scholarship she was granted to conduct comparative research on parole at the Institute of Criminology of the University of Cambridge from March to December 2003. (Cid and Tébar 2010a) . As for the legal criteria to be categorised as a third degree prisoner, two ways are foreseen. First, prisoners may be first classified in an open regime if they have a good risk prognosis. However the Prison Administration only decides an initial third degree classification in the case of first-time prisoners with short sentences and a very good risk prognosis (Capdevila et. al. 2006 ). Secondly, the third level may be reached as a progression from the second prison category. The 1996 Prison Rules provide this classification in the third category once a quarter of the sentence has been served and provided the prisoner is considered to be ready for resettlement. Despite these legal criteria, the Prison Administration practice requires the following additional criteria to receive a third degree allocation: having served half of the sentence; having previously been granted temporary leave from prison; and having a remaining sentence that would make them eligible for ordinary parole in no more than two or three years (Cid 2005; López-Ferrer 2004) . In both case, as a primary classification and as a progression from the second level, Spanish Criminal Code section 36, requires prisoners to pay the civil liability arouse form the offence committed decided in the sentence or at least to make guarantees of payment according to their possibilities. Another legal requirement established by the s.36 Criminal Code relating to classification into the third level refers to the discretional power of the sentencing Judge to imposed a minimum mandatory period of half of the sentence before classification in the third period, when a sentence 5 longer than five years is being served. This minimum mandatory period can be lifted by the prison judge, provided that a low risk of reoffending is predicted. For sentences longer than five years imposed for offences related to terrorism, organised crime, sexual offences against victims under thirteen the minimum mandatory period before reaching the third treatment category is perceptive and cannot be judicially lifted afterwards.
INTRODUCTION: AN OVERVIEW OF THE SPANISH EARLY RELEASE SYSTEM
As for release in home detention curfew, prisoners allocated to the third level who carry out labour or treatment activities outside the establishment, are eligible to be released by this means during the nights. The 1996 Prison Rules established this special regime that allows third level prisoners to replace the nightly return to prison by a home detention curfew, so they only have to visit prison for arranged interviews with their supervision agent. Generally, the home detention period, which normally lasts from 11 pm to 7 am, is monitored by electronic tagging or by police officers.
Parole
Parole allows sentenced prisoners to be released into the community with supervision before the end of a prison sentence. Supervision implies observing certain rules or conditions, among which it is always included a duty not to re-offend. Parole remains in force until the sentence expiry date, unless it is revoked earlier and the offender is recalled to prison. As explained below, different modalities of parole can be distinguished according to the criteria required to be released. Mention also should be made to some cases where the type of prisoner, the number of offences committed and the length of the prison terms involved can lead to a prison sentence without parole as provided by section 78 of the Criminal Code 2 .
(i) Ordinary parole
Ordinarily, parole can be granted from the three quarter point of the sentence and provided that the offender meets the requirements of a third level classification, good behaviour and a good prognosis, which includes the duty to comply with any of the civil liabilities, arose by the offence. In this latter sense, fully restitution is not required but a willingness to compensate the victim in relation to the offender's means.
(ii) Earlier parole
The time for release on parole can be advanced to two thirds or even half the sentence if 
(iii) Humanitarian Parole
A special parole regime is provided for humanitarian reasons, for those who are 70 or more years old and for those who suffer for an incurable illness. In these cases parole can be granted at any stage of the sentence, provided that the other criteria are met. The
Spanish Constitutional Court has considered 3 that this type of parole is grounded on the fundamental right of life and human dignity so it can only be denied on the basis of a high risk for the public protection. (ii) The general director of the prison system 5 decides on the proposal of the Treatment
Board. This decision must state the reasons for recalling and the right to challenge it before the prison judge. Once communicated to the prisoner, the decision of revocation is immediately enforced. In case that the prisoner is outside the prison he would receive a call informing about the recall and the obligation to an urgent return to prison. Only after this procedure fails, the prison judge is informed in order to emit an order of search to be enforced by the police 6 .
(iii) The prisoner has the right to appeal the decision to the prison judge. In order to make the written appeal the prisoner has the right to be assisted by a lawyer but at his own expense or on a voluntary basis, since no legal right of free legal advice is granted 5 Direcció General de Serveis Penitenciaris i Rehabilitació (Catalonia) and Secretaria General de Servicios Penitenciarios (rest of Spain). 6 The procedure to communicate a recall to a prisoner is not written in the law, neither in the prison judge association agreements ( be further appealed to the magistrate or to the court that sentenced the offender. The appeal may be sustained by the prisoner and by the public prosecutor. In this appeal the prisoner should be assisted by a lawyer and free-legal aid for poor offenders is provided.
Data on revocation of open regime
Before presenting data on revocation of open regime it should be reminded that in the Spanish penitentiary system, early release is not the most common way to be release to the community (see Cid and Tébar 2010a 
3-REVOKING EARLY CONDITIONAL RELEASE

Legal Criteria and Practice
Parole revocation means returning to a second category prison regime, while a new classification is decided by the prison Treatment Board, as provided by section 201.3 of the 1996 Prison Rules. Generally the initial classification after a recall from parole would be the second category 10 . The time spent in liberty before revocation counts toward the sentence, except in the case of parolees serving a sentence for a terrorist offence.
As for the grounds for revocation, the Spanish Criminal Code (section 93.1) provides the following two general causes: re-offending and the breach of the license obligations.
The Prison Judiciary Body Agreements (2009) also considers that failing to meet the legal criteria to access parole, especially criterions related to having good conduct and holding a positive rehabilitation prognosis, is a cause for parole revocation. This cause of revocation is explicitly established in the case of prisoners sentenced for offences related to terrorism 11 . In respect with humanitarian parole it also should be mentioned that in practice and occasionally a health improvement of the parolee results into a prison recall if a risk of reoffending is assessed.
a)Re-offending
This cause of revocation is usually construed as committing a crime but not a misdemeanour, according to the Criminal Code provisions and the rule of law (Tébar 10 Personal communication from the Prison Judge Benito Pérez. 11 As provided by section 93.2 of the Penal Code in these cases the Prison Judge is able to ask reports to proof if the parolee still meets the criteria required to be released during the license period. This way, it can be said that failing to meet the legal criteria required to be released is a specific cause of revocation for terrorist offenders. Another ground for revocation used in practice relates to imprisonment of the parolee for a new or an old offence. Traditionally the case law regarding this matter has been oscillating between revocating or suspending parole, insofar early conditional release is obviously incompatible with imprisonment. There are no legal provisions for parole suspension. In fact, it is a solution applied by some Prison Judges in those cases where imprisonment is not due to a definitive sentence for an offence committed during the license period, which would lead to parole revocation, but to other situations such as preventive imprisonment for an old or new offence or a prison sentence for deeds that took place before the early conditional release. Parole suspension in these cases is intended to avoid a decision on revocation that would imply to start over the process to be granted parole once the situation of imprisonment would disappear 12 .
But recently the case law on this matter tends to consider that imprisonment while on parole means the loose of classification in the forth category or parole, which in practice has the same effects as revocation 13 .
B ) Breaching license obligations
As for conditions that can be attached to the license, section 90.2 of the criminal Code leaves a wide range of obligations that relate to:
-Prohibitions relating weapons, driving and professional licenses.
-Restrictions such as not going to some places or not having any contact with victims and their relatives.
-Obligations to meet the parole officer as scheduled undergo treatment or take training or educative programmes.
-Any other condition decided by the Prison Judge and agreed by the parolee.
There are no explicit legal criteria to assess when a failure to meet the conditions attached to the license can result into revocation. This way there is a great deal of discretion in deciding revocation for this ground. A review of judicial decisions on this subject reveals certain consensus in revoking parole as a measure of last resort and if the breach is "definitive", that is, when a clear will to breach the conditions can be derived from the parolee's behaviour 14 . However contradictory decisions can be found, for instance in a case where revocation was decided because the parolee did not appear to a drug control, despite the treatment report stated that the intervention was successful No legal provision is either made to allow the modification of the conditions or the imposition of new one, although it is done in practice 15 or if a previous warning to the parolee before revoking is mandatory.
The way to revocation
(i) There is not a specific legal procedure to decide on revocation. The way to recall a parolee will starts with a proposal from the parole service, based on a report of the parole officer (in case of technical violation). A communication from the prison system, in case of revocation for re-offending or from police, when there is a detention may also result into a proposal of revocation. This proposal will state the reasons for revocations as well as other information that would consider relevant for the case.
(ii) The prison judge will open a procedure of recall in which it has to ask the public prosecutor to make an opinion in favor or against the revocation. There is no an explicit legal obligation to inform the parolee about a notice against him to revoke parole, so the prison judge may discretionally offer the parolees to expose their reasons against the revocation. The decision of the prison judge (revoking parole, holding parole or modifying its conditions) must be noticed to the parolee. The parolee will be asked to return voluntarily to prison before any enforcement by the police is taken. The parolee must also be informed about the right to appeal. The public prosecutor has also the right to appeal any decision of the prison judge.
(iii) If the convict wants to challenge the prison judge decision before the High Court, the right to free legal advice is granted in case of a lack of economic means. The parts of the procedure are the parolee and the public prosecutor. The procedure is written and no oral hearing is granted by law. Demands to an oral hearing may be asked to the Court that has discretion to accept or refuse. The parolee may present a report sustaining the position to hold parole at his own expense.
Data on parole revocation
As show in institutions in which two concerns should be most relevant: the concern for humanityaccepting that open regime and parole are more humane sanctions than closed prisonand the concern for rehabilitation -that takes into account the interest of society as a whole in preventing recidivism (Tébar 2006a) . Moreover, we also should take into account the criminological research on open regime and parole that, although not conclusively, seems to support the idea that at least for high-risk offenders a rehabilitation model of supervision in the community is more effective in preventing recidivism than a release without transition (see Tébar 2010b and Dunkel et al. 2010 for an overview of research). We also claim that this philosophical model is supported by the Council of Europe recommendations -in particular Recommendation (iv) Our final point is related to the research on desistance that one of the authors is doing at present (Cid and Martí 2011) . In this qualitative research, we have observed that after an interruption of the process of early release, the motivation of the prisoner to start again a process of change is hard to achieve and most convicts that have been recalled to prison finish their sentences in ordinary regime and are released to society with any kind of supervision. This outcome is not only negative in respect with humanitarian grounds but also attending to public safety considerations. Finally the present status quo raises the importance of back sentencing as a concern for scholars and patricians (Padfield and Maruna 2006) .
